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Dear Christine 
 
Legal Aid and Advice and Assistance (Miscellaneous Amendments) (Scotland) 
Regulations 2015 
 
Thank you for the opportunity to discuss in more detail the above instrument in the meeting 
of the Committee on 15 September.  
 
I regret that the further information provided by me in advance and during Tuesday’s meeting 
of the Committee did not reassure all members that the regulations represented the clearest 
and most consistent provision of legal aid to allow the transition into the new court structure 
on Tuesday 22 September. However, I do understand the Committee was particularly keen 
to ensure it had further reassurance on access to justice issues.  
 
As set out in my letter to the Committee of 10 September, the establishment of the new 
Sheriff Appeal Court is an important element of the court reform process, which both the 
Committee and Parliament have supported. 
 
Throughout the development of the proposals for the legal aid fee arrangements for the new 
court, I have made clear my absolute commitment to ensuring access to justice and equality 
of arms for all those appearing in the new court. That remains the Scottish Government’s 
primary aim. 
 
As has been acknowledged, and debated at committee, conducting criminal appeals in the 
Sheriff Appeal Court is a new area of work for solicitors, which they can choose whether or 
not to take on – and I acknowledge commercial considerations intervene. The legal aid fee 
structure proposed was informed by the existing approach taken for appeals to the sheriff 
principal in civil cases. As is often the case during the transition phase for new areas of work, 
the proposed regulations allowed detailed fees to be paid to solicitors. This allows data to be 
collected on the actual work involved with a view to reviewing the fee structure over the 
coming months.  
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As set out in my written and oral evidence to the Committee, individual elements of the 
detailed fee arrangements which were provided for in the regulations are not directly 
comparable with the current block arrangements for the High Court, but instead build up a 
total fee from individual items of work and activity. Example accounts published by the 
Scottish Legal Aid Board aimed to assist in illustrating how fees would be calculated. I would 
like to stress that the example accounts were provided by SLAB and are in fact based on 
what has been submitted and paid for in real accounts submitted by solicitors regarding real 
cases. 
 
Despite access to this information and the Scottish Government’s commitment to work with 
the legal profession during the transition phase of the new court to establish an appropriate 
and sustainable fees structure, it is disappointing that solicitors have indicated that they are 
not willing to support the work of the new Court and to guarantee representation for their 
clients. 
 
However, the impact of having no new provision put in place would be to leave a significant 
degree of uncertainty for those using the legal aid system. There would be no clear fees 
regime for solicitors to claim for the work they conduct for their clients in the new court 
structure. 
 
As noted above, my priority throughout has been to ensure that the Sheriff Appeal Court can 
start its work, as Parliament intended when it supported its creation unanimously, and to 
ensure appropriate representation for people appearing before the court for appeals on 
summary conviction and sentencing. 
 
In light of the concerns raised by the Committee and its decision not to support the Order, I 
have decided to seek the withdrawal of the Affirmative Order. Instead, I am laying before 
Parliament today, Thursday 17 September, a negative Statutory Instrument. This will make 
provision to ensure suitable legal aid arrangements are in place for the Sheriff Appeal 
Court’s opening on Tuesday but will allow more time for engagement on the issues involved.  
 
Having noted very carefully and acknowledging the concerns that the Committee raised 
during the debate about sanction for counsel and solicitor advocates, these new regulations 
will allow solicitors, solicitor advocates and counsel all to be paid the same fees for 
summary criminal appeals in the Sheriff Appeal Court as they are currently paid for 
these cases in the High Court. Therefore no legal representative should be worse off than 
under the current High Court arrangements during this transition period. It will allow time for 
us to discuss the fee structure further with the profession. 
 
While a solicitor will still be able to choose to conduct a case in the Sheriff Appeal Court, the 
new regulations will not require the prior approval of the Scottish Legal Aid Board if a solicitor 
wishes to instruct Counsel to take an appeal. This addresses the concerns of the Law 
Society of Scotland on equality of representation and allows legally aided clients to have 
access to Counsel if their solicitor considers this appropriate. The new regulations will also 
allow solicitor advocates to receive the Junior Counsel fee where they are acting as counsel 
in a summary criminal appeal in the Sheriff Appeal Court. This is in recognition of the 
concerns raised by the Committee and the Law Society on the position of solicitor advocates 
under the new arrangements for the court. 
 
Together, these arrangements aim to allow the court to start its important work, provide 
assurance on access to justice and equality of arms and has the additional effect of ensuring 
that legal professionals are not worse off compared with the current arrangements. 
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As I committed in debate with the Committee, I will use the coming months and the time 
allowed by these initial arrangements to engage with the professions to consider fully their 
specific concerns and seek a basis for a sustainable and appropriate fee structure in support 
of the new Sheriff Appeal Court and the interests of those appearing before the court. 
 
I will ensure that the Committee and Parliament is kept informed of my discussions with the 
legal profession. 
 
In the immediate term, I trust this addresses the Committee’s concerns to allow the opening 
of the Sheriff Appeal Court on Tuesday and enable legally aided clients to access necessary 
the legal advice and representation they deem necessary to sustain their defence. I will be 
happy to discuss these matters further if it would be helpful to the Committee. 
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